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Gift and Estate Taxes
Esther Migdal, CPA

Emphasis on federal and state income tax
laws and requirements sometimes overshadows
the various gift and estate tax considerations.
This article is limited to a brief review of
federal gift and estate taxes.

of his death before attaining the age of
majority.
Every individual has, for federal gift tax
purposes, a $30,000 specific exemption. In
effect he can give away up to $30,000 in his
lifetime without paying gift taxes, in addition
to the $3,000 per donee per year as indicated
above. The $30,000 can be used in any
amount or at any time. Assume that, in 1963,
Mr. X gave his son $7,000 in cash. The first
$3,000 is the present year’s donee exclusion,
leaving $4,000 as a potential taxable amount.
However, if Mr. X had used only $15,000 of
his specific exclusion in prior years, the $4,000
in 1963 would not be taxable and Mr. X would
then have used $19,000 of his $30,000 specific
exclusion. Had he given $7,000 to his son and
$7,000 to his daughter, since he did not wish
to discriminate between his children, he would
have had two $3,000 donee exclusions and
$8,000 to apply against his specific exclusion
and no tax to pay in 1963. After the total
$30,000 has been applied, he can use only the
$3,000 annual donee exclusions.
If Mr. X makes a gift to his wife, he will
have the $3,000 donee exclusion plus a de
duction of one-half the value of the gift as a
marital deduction, in addition to the specific
exclusion. If Mr. X makes a gift to someone
other than his wife, he and Mrs. X may elect
to have the gift treated as having been made
by both. They will be allowed to split the
total gifts in half, with each spouse deducting
the $3,000 for each donee and each spouse
using his or her $30,000 specific exemption.
In effect a husband and wife can give away
$66,000 to one individual in the first year
without paying a gift tax.
Gift taxes are cumulative. In any one year
the donor pays the difference between the
total tax on gifts to date and the taxes paid
in prior years. The value of the gift for taxing
purposes is the fair market value at the date
of the gift regardless of the cost or basis to
the donor. However, it is important to re
member that when the donee disposes of the
gifted property, he takes as his basis the cost
or basis of the donor plus any gift tax paid, not
the fair market value at which the gift tax was
assessed. There are some exceptions to this as
where a loss is incurred on disposition and an
alternative basis is permitted. On death, where
an estate tax return is filed, gifts made within
a three-year period prior to death may be con
sidered to have been made in contemplation
of death. The value of these gifts will be in

Gift Taxes

One of the most bewildering facts to an
uninitiated taxpayer is that, in addition to
giving up the value of a gift, a tax has to be
paid for the giving. It appears unjust that, if
one makes a gift of money or property to a
relative or good friend, the United States
Treasury asks that, in addition, the donor pay
a tax because of his generosity. However, the
government replies that it is not the generosity
that is being taxed but the fact that, in re
linquishing control of property at this time, the
donor in effect is eliminating the property from
his estate and may be removing that portion
of his property from eventual taxation upon
death. Since the federal estate tax is a trans
fer tax, transfers made before death cannot
escape an assessment. And so there has been
an accumulation of federal taxation; first, a
tax on the income that created the property;
then, later, a tax on the property, whether
cash, personal or real property, insurance,
securities, or receivables, given away or trans
ferred upon death.
Liability for filing a gift tax return occurs
when in any one year a person gives more
than $3,000 to any one donee (whether an
individual or trust). To be considered a gift,
control must have been relinquished. The gift
can be of income from property or the prop
erty itself; but the donor must effectively
give up completely any right to that which he
states he is giving away. Any strings attached
to the gift or any rights retained may cancel
the effectiveness of the gift and the property
may later be considered to have been retained
by the donor and, therefore, includable in his
estate. If the donor has made a completed gift
of more than $3,000 to any one donee, in any
one year, the first $3,000 is excluded from
taxation, assuming that the interest received
by the donee is a present one. If the donor has
given up control but the donee cannot benefit
until a later date, this future interest does not
qualify for the $3,000 exclusion. In the case
of gifts to minors, the gift will be considered
a present interest if the property and income
can be used for the child’s needs and if the
property will pass to the donee’s estate in case
5

The joint real estate will go to the wife and
the balance of her one-half share of the net
estate of $975,000, whether cash or securities,
will go into the marital trust. All federal taxes
and state inheritance taxes will be charged
against the remainder, so that the residuary
trust is in truth to receive the residue of the
estate after all claims and debts have been
paid. Of course the Will could have provided
that both the marital and the residuary trusts
were to share and share alike after all payouts
had been made, so that both would have been
“residuary” trusts.
During the year after the death of the
husband and father, the estate has been in
administration, the unpaid salary has been
received, as have the dividends declared but
unpaid at death, as well as all the current
dividends and interest on the securities. It is
decided that some of the income and corpus
of the estate should be made available to the
widow and children before the administration
of the estate is completed. Since the estate
year started with the day of death, the first
year of the fiduciary (or income tax year of
the estate) can be a matter of planning. The
estate tax return is due fifteen months after
the date of the decedent’s death, and until
the return is audited it will not be definitely
established what the final estate tax liability
will be. Therefore, the estate will probably be
kept open and fiduciary income tax returns
will have to be filed. In this illustration the
first fiscal year of the estate was May 15 (the
date of death) to February 28 of the next
year. February 28 was chosen after considera
tion of the income being generated by the
estate assets, the distributions to be made, and
the income of the beneficiaries. February 28
having been established as a closing for the
first year, the second and all succeeding years
for the fiduciary income tax return will be
March 1 to February 28, until the year in
which the final distribution of the assets are
made, in which case there will probably be a
short year ending with the date of the final
distributions.
On February 5 of the first fiscal year, a
sizeable distribution is made to the two
trusts in proportion to their sharing in the
estate, with securities being valued as of the
date of distribution, the alternative value
having been elected. Calculations would be
made estimating the federal and state taxes
to be paid so that the total net distributions to
the trusts are determinable. As a result of
having made a distribution of, let us say,
$75,000 of securities to the trusts prior to the
end of this first fiscal year, the fiduciary in
come tax return will not have any taxable
income. This result would be achieved by

cludable in the estate, with a credit for the
gift taxes paid.
Estate Taxes
Any estate with a value of more than
$60,000 at date of death is subject to the
requirements for filing a federal estate tax
return. If a return is to be filed, the valuation
of the assets as of the date of death or the
alternative valuation as of one year from date
of death can be used, whichever is most
beneficial. If the alternative value is elected,
those estate assets which are disposed of or
distributed prior to the year-end are valued as
of the date they are separated from the estate.
Perhaps a hypothetical situation will illustrate
the estate tax return.
A man died on May 15, 1961, leaving a
widow and several children. At the time of
his death he owned property which included
cash in the bank, securities, jointly held real
estate, life insurance, salary earned but not
yet received, and a vested interest in a profitsharing plan. His Will specified that his wife
is to receive one-half the adjusted gross estate
as valued for federal estate tax purposes. In
this way, he has left to the discretion of the
executor the consideration of an alternative
valuation in planning the administration and
distributions of the estate. The wife’s one-half
is to be placed in a “marital trust” over which
she is to have control of income, corpus, and
final disposition. The balance of the estate
after payment of taxes is to be placed in a
residuary trust for the benefit of his children
with specific sharing provisions which do
not concern us at this time. It is determined
that the alternative valuation will be elected.
There will be estate assets of approximately
$1,000,000, and administrative expenses of
$20,000, funeral expenses and unpaid house
hold and real estate tax bills of $5,000,
leaving an adjusted estate of $975,000. The
estate assets include the jointly-held real estate
since it had been purchased with the hus
band’s fund. The profit-sharing interest is not
included because it was entirely derived from
his employer’s contributions under a qualified
profit-sharing plan, and the wife was the
named beneficiary. Included in the estate
tax return are dividends which had been de
clared but not paid prior to death. These
dividends and the unpaid salary, which are “in
come with respect to decedent,” are included
in this return and also in the income tax re
turn of the taxable entity when received,
which, in this illustration, will be the fiduciary
return of the estate. The prorated portion of
the estate tax paid, because of the inclusion
of these items in the estate, will be taken as a
credit on the income tax return when these
amounts are included as income.
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making a distribution of assets in excess of the
income generated by the estate assets during
this period. Dividends and interest of $10,000
was income to the estate during this period
and the deduction of the $75,000 distribution
effectively eliminates any taxable income. Had
no distributions been made, the $10,000 less
any expenses paid during this period would
have been subject to tax at rates that are
equal to those on individual income tax re
turns. The estate fiduciary would also have a
personal exemption of $600. In the following
fiscal years, the fiduciary returns could not
take deductions for distributions unless distri
butions were made, and income taxes probably
would have to be paid by the fiduciary. In the
final fiscal period, no personal exemption is
allowable, and all the income is considered
distributed along with the assets, or the excess
of expenses over income is passed over to the
beneficiaries.
The trustee of the two trusts will also have
to file income tax returns. The trusts begin
with the date they were established which in
this case is February 5, the date the distri
butions were made. The trustee also has a
choice as to fiscal year. The distribution of
the $10,000 income from the estate is income
reportable by the trusts. On the first returns,
this $10,000, plus the income from the now
transferred securities, will constitute the taxable
income. The year in which the trusts have their
fiscal, or calendar year closings, will determine
the year in which the beneficiaries of the
trusts will report the income on their personal
income tax returns. If we are assuming that
the terms of the trusts require that income be
currently distributed, not accumulated, the
trusts will have a deduction to the extent of
taxable income, and therefore no tax to pay.
These would be “simple” trusts and personal
exemptions of $300 would be allowed. Simple

trusts are those in which income is currently
distributable, even though not actually dis
tributed. In the illustration, the $10,000 of
income earned by the estate for the year ended
February 28, 1962, was not taxable to the
widow and children until their personal in
come tax returns for 1963 were filed in 1964.
An executor of an estate can make certain
elections. Shall the medical expenses of the
decedent be included in the estate or taken
as a deduction on his final income tax return?
Should the administrative and professional fees
of the estate be taken as a deduction on the
estate return or on the fiduciary return, in
total or in part? The election to take admin
istrative expenses on the fiduciary return re
quires a statement as to the election prior to
the expiration of the statute of limitations and
includes a waiver of the right to deduct the
specific expenses on the federal estate return.
This waiver is final and irrevocable. Items
which were accrued or accruable at the date
of death, such as interest and taxes, are taken
as deductions both on the estate tax return and
the fiduciary income tax return. The federal
estate tax return receives a credit for state
inheritance taxes, limited in amount.
The basis to the donee of property gifted is
the donor’s basis; however, the basis of prop
erty transferred through an estate is generally
the value in the estate return.
The problems in the general area of gift,
estate and fiduciary returns are many and
complex, and emphasis is constantly shifting.
Proposals have been made to change the law
in order to capture a tax on the increment in
value of assets that become part of the estate.
The Internal Revenue Service is constantly
changing its position as to the treatment in
many areas. The next year may see many such
changes by Congress and the Internal Revenue
Service.
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